PETITION FOR ZONING VARIANCE BEFORE THE
E/3 Timberpark Court, 610°' N
of the c/1 of 0ld Bosley Road ZONING COMMISSIONER
{7 Timberpark Court)
8th Election District OF BALTIMORE COUNTY
Ird Councilmanic District

Case No. 93-169-A
Venice K. Paterakis
Petitioner

FINDIRGS OF FACT AND CONCLUSIONS OF LAN

This matter comes before the 2Zoning Commissioner for Baltimore
County as a Petition for Zoning Variance filed by the owner of the subject
property, Venice K. Paterakis. The Petitioner requests relief from Sec-
tion 1A03.4.A of the Baltimore County Zoning Regulations {(B.C.Z.R.) to
permit a dwelling height of 43 feet in lieu of the maximum permitted 35
feet and to amend the Final Development Plan of Timberline Park, Section
Two, for a proposed dwelling as more particularly described on Petitioner's
Exhibit 1.

Appearing on behalf of the Petition was Ms. Paterakis' husband,
Fred Smith, who is co-owner of the subject property. Also appearing was
Steve Broyles, Registered Professional Engineer. Mr. Broyles prepared the
site plan of the subject property which was submitted into evidence as
Petitioner's Exhibit 1. There were no Protestants.

Testimony indicated that the subject property, known as 7 Timber-
park Court, consists of 4.266 acres, zoned KR.C. 4, and is an unimproved
lot located within the Timberline Park Subdivision, a residential commnity
of substantial homes. The Petitioner proposes to construct a large dwell-
ing on the subject lot. The proposed dwelling will be approximately 143
feet long and 65 to 85 feet in depth. Due to the large dimensions of the

proposed dwelling a variance from the 35-foot height limitation contained

Baltimore County Government
Zoning Commissioner
Office of Planning and Zoning

Suite 113 Courthouse
400 Washington Avenue
Towson, MD 21204 (410) 887-4386

January 12, 1993

Ms. Venice K. Paterakis
1109 Dulaney Gate Circle
Cockeysville, Maryland 21030

RE: PETITION FOR ZONING VARIANCE
E/S Timberpark Court, 610' N of the ¢/l of 014 Bosley Road
{7 Timberpark Court)
8th Election District - 3rd Councilmanic District
Venice K. Paterakis -~ Petitiocner
Case No. 93-169-A

Dear Ms. Paterakis:

Enclosed blease find a copy of the decision rendered in the
above-captioned matter. The Petition for Zoning Variance has been granted
in accordance with the attached Order.

In the event any party finds the decision rendered 4is unfavor-
able, any party may file an appeal to the County Board of Appeals within
thirty (30) days of the date of this Order. Por further information on
filing an appeal, please contact Ms. Charlotte Radcliffe at 887-3351.

Very truly yours,
/%'z/ ‘%/' 77
LAWRENCE E. SCHMIDT
Zoning Commissioner
LE3:bjs for Baltimore County

cc: People's Counsel

ile

in Section 1A03.4A is requested. Specifically, testimony presented indi-
cated that a building height of 43 feet would allow for a better dwelling,
both architecturally and aesthetically. Further, the Petitioner produced
a copy of the restrictive covenants for dwellings in the subject develop-
ment. These covenants require all roofs to be pitched to 45 degrees,
unlesd permission of the Architectural Committee of Timberline Park is
first approved. 1In fact, that committee has approved the Petitioner's
proposal, both as to the roof pitch and height of the proposed dwelling.
As significantly, Mr. Broyles indicated that the structural integrity of
the dwelling may be compromised if strict adherence to the height limita-
tions were required. This possibility is due to the large area of the
dwelling house. Lastly, it was noted that the subject lot is adjacent to
the Loch Raven Reservoir watershed. Thus, it appears that granting of the
requested relief will result in no impact to surrounding properties.

An area variance may be granted where strict application of the
zoning regulations would cause practical difficulty to the Petitioner and
his property. Mclean v. Soley, 270 Md. 208 {1973). To prove practical
difficulty for an area variance, the Petitioner must meet the following:

1) whether strict compliance with requirement would
unreasonably prevent the use of the property for a
permitted purpose or render conformance unnecessarily
burdensome;

2) whether the grant would do substantial injustice
to applicant as well as other property owners in the
district or whether a lesser relaxation than that

applied for would give substantial relief; and

3) whether relief can be granted in such fashion
that the spirit of the ordinance will be observed and

public safety and welfare secured.

Anderson v. Bd. of Appeals, Town of Chesapeake Beach, 22 mud.

{1974).

1

for the property located at 7 Timberpark Court
which is presently zoned
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Section 1A 03.4A/to permit a 43 foot height in lieu of the maximum 35 foot
a,y-,.L Yo wimend v Fraal /.)Cr.d,/ﬂfmcn# Fla= oF Timborline pﬂfl } SceFian T,

R.C.4

of the Zoning Reguiations of Balimore County, to the Zoning Law of Baltimore County; for the following reascns: {indicate hardship or
practical difficulty)

Due to the large width of the house and snow exposure 0.6 of the B,.0.C.A. code table
11.4A. Due to a B.0.C.A. code snow exposure factor of 0.6 for structures located in
open terrain, roofs of an 8/12 pitch are needed to safely handle the snow loads. The
house plans were contracted and designed prior to the purchase of the lot at great
expense. Based on the design of this two-story structure, a roof height (con't on next

page)
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legat ownerie) of the property which it the subject of this Pedition.

Lepal Owneris):
_Venice K. Paterakis

Signeiure

ﬁmumw

Sgnature

1109 Dulaney Gate Circle  628-2015
Adkiress Phone No

Cockeysville, MD 21030

City State Zipcode
m.mnmwumm.mmum
1 be contacted.
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It is clear from the testimony that if the variance is qgranted,

such use, as proposed, will mot be contrary to the spirit of the B.C.Z.R.

and. will not result in any injury to the public good. Clearly, strict

compliance with the requirements of Section 1A03.4A of the B.C.Z.R. would

cause the Petitioner a practical difficulty. Specifically, the size of

the proposed dwelling, its architectural and structural stability, and

aesthatic concerns all justify a granting of the variance. To deny the

relief requested would unduly restrict the use of the land and prohibit

the Petitioner from developing in the manner proposed. 1In addition, the

variance requested will not cause any injury to the public health, safety

or general welfare and will be in strict harmony with the spirit and in-

tent of the B.C.Z.R.

Pursuant to the advertisement, posting of the property, and

public hearing on this Petition held, and for the reasons given above, the

variance requested should be granted.
THEREFORE, IT IS ORDERED by the Zoning Commissioner for Balti-

more County this 45& day of January, 1993 that the Petition for Zoning

Variance requesting relief from Section 1A03.4.A of the Baltimore County
Zoning Regulations (B.C.Z.R.) to permit a dwelling height of 43 feet in
lieu of the maximum permitted 35 feet and to amend the Final Development
Plan of Timberline Park, Section Two, for a proposed dwelling in accordance

with Petitioner's Exhibit 1. be and is hereby GRANTED, subject to the

following restriction:

1) The Petitioners may apply for their building
permit and be granted same upon receipt of this Order;
however, Petitioners are hereby made aware that pro-
ceeding at this time is at their own risk until such
time as the 30-day appellate process from this Order
has expired. 1f, for whatever reason, this Order is
reversed, the Petitioners would be required to return,

T3-169-K/

of at least the above dimensions is necessary to make the structure
accept appropriate and safe loads.

I contacted Baltimore County prior to purchase, identified
Timberline Park area and was told a height of 50 feet would be the

maximum. The discovery of a lower height restriction was not made
until recently.

and be responsible for returning, said property to its

original condition.
CjZ@méwég%

LAWRENCE E. SCHMIDT
oning Commissioner
for Baltimore County

® ®
BROYLES, HAYES AND ASSOCIATES, INC.

Engineers » Land Planners » Surveyors
1922 MIDDLEBOROUGH ROAD » BALTIMORE, MD 21221
PHONE (410) 574-2227 » FAX (410) 574-2284

ZONING DESCRIPTION FPOR 7 TIMBERPARK COURT
et
BEGINNING at a point on the wees side of Timberpark Court
right-of-way which is 50 feet wide. at a distance of 610 feet

north of the centerline of 0l¢é Bosley Road right-of-way which 1s
60 feet wide.

BEING Lot number 6 in the subdivision of Timberline Park as
recorded in Baltimore County Plat Book# 63. folio# 117 containing
4.226 acres more or less. of land. Also known as 7 Timberpark
Court and located in the 8th Election District.
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Petitioner: ____,A_s“f_,‘___;__________’/_'______t‘;_?_ _______ - NOTICE OF HEARING : ] en v pat .
> ‘ - ) ) , ¢ Mr:=. Venioce F. Paterakis

FLRL LD HMESR - FEES . ) ; |
ARING - FEES ST o 1109 Dulaney Gate Ojraje
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T . : i At 1t yanor: ER AN RALL N SO 7 RRLES 5 ] AN
HAE E OWNER: PATERAKIS £ ! Lo S e 4 or

Loning Commisgioner of Baltimore County, by authord f the Zoning Act and Rogu : ¢ Ballimae
R

. . . ) Peat 14 g for Varianeo
koom ile. Old Courthouse, 460 Washington Avenue, Towson, Marviand 71204 as follows: i

B Lo ver - LA I .

..... 4—%-4---u----d-i----4--__---—q------_-_--_-__-_--_-;-*---?_______4_____--.

o - . Dear Mrs. Palerakis:
Posted by I i SO _ ; ir e oS -

= e S CASE NUMBER: 93-169-k (Item (76
h . h - - B
04AG44D04 SMTCHRE -

‘ . : tans Py N BRRT A has  roevioewed
L . ) . o . n d tans Advisor Commilhoe {2800} fifls re :
E/S Timperpark Court, 610° N of o/l big busley Road Fhe ¥oning Pl = Y

- 7 : " - i submi 2] ith the above referenced petl:t.on. The arached oomment o
Funber of Signs: Z - -CO02 :59PML 11, - ¢ Timberpark Court submitted  wiff he ! : o
Please Mahe. Checks To: uumfﬁa.@ NP 2692, e :
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: i 3 1 Sy sen ard Foiot Yy fies
; : - - o ‘ . . i 55 of the zonlng action requested, Lot Lo am
! : T Fetitioner(s): Venige K. Paterakis appropriateness 3 i ,

ooWE . : ies, lL.e. ving Commissioner, attoarney and/or the pet o
e . o : HEAKING: WEDNESDAS, JANUARY &, 1992 at 9:00 a.m. in Roaw 11%, Uld Courthouse. parties, L.¢. ZoGing Commlss !

- - made  aware ol  plans or problems with regara 1o

——— e

. o he 1 i Yh.s rase
. ‘ ‘ ] ; o ) mprovements that may have a bearing on *his rnase.
Varianoe to permit a 4. food height bn lieu o the maximum 25 foof and 1o amend  the  Final Uevelopment HE 7

]
BT+ fan o Timper]ine Park, Section Twe. . : I - e
) ' Enclosed are all comments supmitted thus far from the mempers 51 447
| | j that offer or request information on your petition. 1§ and.tinnal
’ ' “ : comments are received trom other members of ZAC, ! wii! {orwerd thenm
CERTmICATE OF PUBLICATION to you. Otherwlse, any comment that is not 1nformative wil. be pi

in the hearing file. This petition was accepted for filing

-~ date of the enclosed fiiing certificate and a hearing scheduied
l . M accordingly.
TOWSON, MD., L2106 -'19&”/ ' .

The following comments are related only to  the
zoning petitions and are almed at expediting th
{ Jabi s ith this office.
Arncid Jablon process wit
: lirector . P L 3 Tt
published in THE JEFFERSONIAN, a weekly newspaper published o P ecto P B 1) The Directur of Zoning Administration ia Developihent
f N : T L SR :??f’nx""f’ Aot 1 N Management has instituted a system whereby easoned oning
in Towson, Baltimore County, Md., once in each of successive ' S W o o e i Ui Hpd Venice K. Pateraki attorneys who feel that they are capable of filing petitions tnar
ﬁz : ] g o : enice: K. Paterakis s : . L
IL lD £ \a comply with all aspects of the zoning requiations and petiftions
weeks. the first publication appearing on - o i : 5 s R T filing requirements can file their petitions with this office
N | | ‘ - - i ssits iiminary view by Zoning personnel.
NOTE: HEARINGS ARE NANDICAPPED ACCESSIBLE; FOR SPECIAL ACCOMMODATIONS PLEASE CALL 887-33L3. without the necessity of a preliminary revi Y iing pers

:WQ %0 THIS IS TO CERTIFY, that the annexed advertisement was
in Rm, 118,

Numirer

THE JEFFERSONIAN,

(. 2he (Rl

Publisher

Prted on Recycled Paper

Please Make Checks Payabie To: Daltimore County

Cashier Validation

. . , . . O. James Lighthizer ' .
rl?)gl.l‘nmm_'g (‘,nlumy.' ('}nyc_rgme;_-nl aE ; Ma Iand ”ment Of Tm”s ”a”on Secretary
Otfice of Zoning Administration }ﬁ! ) e : Hal Kassoff BALTIMORE COUNTY, MARYLAND
and Development Management : . State ngh way Administration Administrator

INTER-OFFICE CORRESPONDENCE

74 DRW/Developers Engineer;ng Di\‘fisicmm (F’E?_iic Seirwv Arncld Jablon, Director DATE: December 3, 1932
Wt Chesapeake Asenue Devfe iooment F?e-u iew Commiftes .F.rzaaa:; SvEe, Form i Zoning Administration and
Tomwmet, MDY 25200 (410) 887-3353 Authorized sianatuce s : : DR o Development Management
Froyect Name
File iumber Waiver Mumb e Ervin Mc Daniel, Chief
y _ . ' ) ' OCtfice of Planning and Zoning
‘eriice K ‘aterabis . . . Development Review Section
b : Ms. Julie Winiarski Baltimore County
EPRM | e Zoning Adminisiration and Item No.: ¢ 176 (mrx)
SETmmsamesTOsSmsEEEssnass = ' T ' T T Development Management . . SUBJECT: Petitions from Zoning Advisory Committee
dobhe and Donstan o s County Office Building Venice K. Pahr;&s (November 30, 1992)
DEFRM RF 3STP TF Room 109
. . E : B TS == S g - S sEEmEET III W- Chesamake Avenue
Towson, Maryland 21204

The Office of Planning and Zoning has no comments on the following petitions:

- .d s : Dear Ms. Winiarski: Venice K. Paterakis, Item No. 176
L dwWair

John and Constance Morabito, Item No. 179
DED DEFRM R This office has reviewed the referenced item and we have no objection to approval as it Edward and Joyce Benesch, Item No. 181

/ i R . Edward and Leigh Ann Schneider, Item 182
= mmm=- daes not access a State roadway and is not effected by any State Highway Administration Dale and Sue Chambers, Item No. 183
Dale and Zue Chambers . ‘ projects.

-/ DED DEPRM RBE STP TE . ' . ;f there_should be any further questions or if this office can provide additional
W e , e e e e o . Please contact David Ramsey at 410-333-1350 if you have any questions. information, please contact Francis Morsey in the Office of Planning at 887-3211.

v - Thank you for the opportunity to review this item.
ARNOLD JABLON —

Your petition has been received and accepted for filing this

17th day of November 1992.

e

DIRECTOR 0are Stonegate at Patapsco (Azreal FPraoperty) 7 | Very truly yours, Prepared by: -.'\\,szJ\NQ,\-Q V\’W’J\\\

ZON DED TE (Waiting for developer to submit plans first.

Received By: " / ] e o e e ot o o e e - : gMﬂﬁ /l/ﬂ/?L | Division Chief:
4 M . gL/ |

: : John Contestabile, Chi _
M % Engineering A Permits EMcD/FM:rdn
[ 24

Division
Chairman, : & :
Zoning Plans Advisory Committee

E N

Petitioner: Venice K. Paterakis
Petitioner's Attorney:

My telephone number is

Teletypewriter for Impaired Hearing or Speech 176.2AC/ZAC1
383-7555 Baltimore Metro - 565-0451 D.C. Metro - 1-800-492-5062 Statewide Toll Free
707 North Calvert St., Baltimore, Maryland 21203-0717




BALT‘ORE COUNTY, HAR.AND

DEPARTMENT OF ENVIRONMENTAL PROTECTION AND RESOURCE MANAGEMENT . Baltimore County Government . .
Fire Department

INTER-OFFICE CORRESPONDENCE

- Tratfic Enoi ing \2/01/92 o 3 & PLEASE PRINT CLEARLY mrrmmggz SI@i-IN SHEET
Development Review Committee Rgspgns .

Authorized signature

e g g, s e T T

700 East Joppa Road Suite 901
Project Name Towson, MDD 21286-5500 DECEMBER 1, 1992 (410) 887-4500 ADORESS

NNE
‘File Number Waiver Number Zaoning Issue Meeti1ng Date Mr. Arnold Jablon, Director DATE:  December 1, 1392 Aol 22 o, R
. Zoning Administration and Arnold Jablon LL”—&“"?l“—&L P ]

. \/ venice K. Paterakis Development Managewent Director el DM LI Dit/ﬂne.#éﬂ iz (i fE

+76 11-30~92
Cethepsvriles A0S A0 T

1y g A 7

DED DEPRM RP STP TE /i ' FROM: ge L?urenc: 2“53? th—l’/ﬂ'o‘:ipm . ggciggp:gﬁé";:;;;;xtand AR A A
I E T P P E F R P T P P P P PP P Y L F P S LT FYS S E T EEFFFE ve omﬂ aor na or! ’ ’ .
. John and Constance Morabito Baltimore County Office Building

v 179 SUBJECT:  Zoning Item #176 Towson, MD 21204

DED DEPRM RP STP TE NIL 7 Timberpark Court

“=‘ZZ:?T?“Z?Z:??::ff=ZZZ“T’“““““““==“=““““'“““ Zoning Advisory Committee Meeting of November 30, 1992 RE: Property Owner: VENICE K. PATERAKIS : =
/ . . sC

]
Location: $#7 TIMBERPARK COURT / —j @ Q g
DED DEFPRM RP N

4
. —— et g T T \/-/

- : . N '-- ;! .‘).OOO‘_ ;—'N-Gslq_ e e e
The Department of Environmental Protection and Resource Management offers Item No.: 176 (MJK) zoning Agenda: NOVEMBER 30, 1992 A '

the following comments on the above referenced zoning item. Gentlemen: )

{
Development of the property must comply with the Regulations for the > i

: : : Pursuant to your request, the referenced property has been surveyed by
Protection of Water Quality, Streams, Wetlands and Floodplains. this BPureau and the comments below are applicable and required to be

corrected or incorporated into the final plans for the property.

7. The Fire Prevention Bureau has no comments at this time.
COUNT S
LP:sp

Stonegate at Patapsco (Azreal Praoperty)

JHONILVE

R ‘ Noted and ;_JD
REVIEWER: ‘ 4\ Approved
TIMBERPK/TXTSBP Fire Prevention Bureau

IYONILIVE

TOTALS ' JP/KEK
b
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%9 Printed on Recycled Paper

SCALE LOCATION LOCATION

"= 200'¢ LOCH RAVEN

OoEE RESERVOIR | BRIDGE 2
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Winchester B18 West Diamond Avene, Suit 300 A
Homes Gaithersburg, Marviand 208, shall bar a home office use of the Property. Private residential
Ii(&t‘lgzol 1‘%1:0 Weyethacuser use shall not prohibit acquisition of the property for investment

purposes or for acquisition by a contiguous property Owner who

Nov r 24. 1992 does not intend to erect a residential dwelling in the immediate
embe ’ future. Any tenant under a lease of any of the Property for a
period of less than ninety nine (99) years, although not a Lot

Owner, shall be bound by all of the use and building restrictions

Plat to accompany Petition for Zoning|®|Variance | |Special Hearing Dr. Frederick G. Smith contained herein.

Sinclair Broadcast Grou Inc.
PROPERTY ADDRESS: 7 _TIMPERPARK COURTY *46 $30¢8 5 8 ¢ of the GHECKLIST for sedttionsl reqeiret Ifermation Sonoialr Broaccast Sroup, SECTION 2. Building and Lot Restrictions.

Subdivision name: AMENDED PLAT LOT-0 TIMPBERLINE PARYY Baltimore, Maryland 21211
plat booke_(2 touos )17 aae_& .sections NA ‘

OWNER: _YENICE K. PATERAKIS

o T
T

(a) Dwelling Sizes: The minimum size house shall be
) 5000 square feet of finished l1living space on 2 or more floors
Dear Fred: plus a 3 car garage. A Dwelling built on one floor shall contain

a minimum of 4000 square feet plus a 3 car garage. It is
This letter is sent in response to your request to deviate from the understood that portions of the dwelling such as agtt:lcgs and lofts
specified roof pitch identified in Section 2 Subsection (¢} of the are not counted as finished space. Should TPAC find that

Declaration of Covenants and Restrictions for Timberline Park, Lot 6. conditions in an individual case justify a smaller unit due to
lot size TPAC shall review for consideration and adjust the above
We understand that you are building a house with a main rcof pitch of requirements.
8/12 and a forty-three foot height. We also understand that
Baltimore County Building Code does not allow a single family (b) Foundations: Exposed foundations are to be kept to
dwelling to exceed 35 feet without a variance. 8 minimum and should be appropriate to the architecture of the
Dwelling. Exposed piling or pole foundations are not permitted
Therefore, representing the Architectural Committee, we hereby except for decks, as required. Concrete block or poured concrete
identify your request to be a special case, and approve a reduced walls must be covered by brick, stucco, stone or wood siding that
@ Viiatty B33 pitch on the roof to allow you to more closely comply with the shall be extended to the stone base. If site conditions call for
Ce iy AR , Baltimore County Building Code. large areas of exposed foundation, it is reguired that the
\:,‘ | o s . \ g:;il;:;giniding :ob‘continuodt ?toh Boit.‘.a\i t:nd County specifications.
. e power to grant s approval is given to us by Article V, ngs mus shown a e in al architecture review of
Axfg_;l gtoaocu [ LOCATION INFORMATION Section 1 of the Covenants and Restrictions for Timberline Park. dwelling.
Counclimanic District % The two (2) signatures below represent a majority vote. (c) Roofs: Roofing -- its shape, massing, material and
@am Rlecticn District: B color -- 18 a critical element in any attempt to visually tie
45' Sincerely, together various architectural styles. Therefore, all roofs
\_/ £=200 scaie map#: NE 1A 3 NEO® shall be pitched to 45° unless a special case can be made for a
zotns RC 4 FOR TIMBERLINE ASSOCIATES variance through TPAC. No flat roofs will be approved except on
. = garages, wings, or porches on some classic colonials with a
Lot sizar 4:.20000  [BA DD ) parapet railing. Overhangs, where appropriate, can help the
— JO—-L,. - / Z /2 67“/" | total design effect and are encouraged. Vent pipes piercing the
. square | roof should be placed away from the street side and must be
s prsevte Kevin B. Rogers, ger painted to match the roof color. 1If gutters and downspouts are
SEWER: D @ wWinchester Romes, Land Development employed to carry off roof rain water, they can be constructed of
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“LOCH RAVN RESERVOIR

&TAX Moo N*: 2200004215 ' 0° s TIPLRPARK T
LOT 5 ' £

OWNER: DENNIS B, MATHLR. - 4 -

— Y

SITE
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é

£
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copper shown in a natural state. Other types must be la ered
WATER g @ KER/ or "painted out™ to match in color the element to which :g:y are

. Q ey NaIIE 18w - \W
| Chmeanonke Bay Critiont An attached (fascia, siding or trim guard). Chimneys must be
TAX Ne. 2200004217 . Chastzes “: :; P D @ consEructod of stone or brick. Skylights, dormers anyd. roof “"cut
MLOT : ag Mearings: /A Approval Granteds: outs” are elements that can affect the roofing appearance in
drastic ways and will be reviewed by TPAC on an individual basis.
. / variance approval. 1If approved, such structure must be screened

) roviowst by TTE8 ; - E : from the view of neighbors.
date: NOV. 10,1992, ut ﬁé :

Solar panels are generally not permitted, |
Zoning Office USE ONLY} ¥ unless with TPAC
prepared by: PRovixs navie §asaa, Scale of Drawing: 1'= 100! Timberline Park Archit¥ctural 1ne Park Architectural ; "o ﬁ y

Committee Committee
Kevin B. Rogers, Member Ralph E. Bice, III, Nember
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REPORTED

IN THE COURT OF SPECIAL APPEALS

OF MARVLAND

No. 617

SEPTEMBER TERM, 1994

DAVID CROMWELL et al.

ARTHUR THOMAS WARD, III

Wenner,
Cathell,
Murphy,

(il

(I

Opinion by cathell,

onnan 1

Filed: January 4, 1995
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"second; STOry to be used as sStorage, (first] floor for garage and

wine testing room. Cellar will ke for wine." The application

indicates that some prior height indication was marked over on the

application for a permit and a new nark was made indicating the

height of the structure ts be fourteen feet.

the height limitations.

<he County's automated tracking system, ip Creating its general

application data on the subject Property, noted: "Height:

"Stories: 2+ CELL.W

plans presented to the County included a

¥ "Left Side

but no height is shown on the elevation plan. Neither,

25 we have been able to find, does the blan contain a scale
e "Left Side elevation" can be determined. The plans

2252 include a "Front Elevation" from which actual proposed heights

conspicuocusly, almost Suspiciously, apsent given that all
dimensions appear to be included on the plans.
we have, however, extrapolated from a horizontal distance
d on the lower right-hand corner of the "Second Floor Plan"
urteen feet five and one-~half inches equals slightly over
znd one-half inches on our ruler. It would appear that the
cates five and one-fourth inches on our
approximately twenty-one and one~half feet in height.

when -easur

ed in similar fashion, the left side elevation indicates
a sizilar height. » 1f the other measurements are correct,; a

methsd existed in which, even absent a scale, rough height

Appellant, David Cromwell, appeals from the judgment of the
Circuit Court for Baltimore County (Daniels, J., presiding)
affirming the order of the Board of Appeals granting a height
variance for an accessory building already built by appellee,
Arthur Thomas Ward, III. Appellant poses the following questions:

I. Whether the self-imposed or self-created
hardship discussed in the Maryland case
law on variances requires an intentional
act, such as ignoring or flaunting (sic]
the zoning regqulations.

Does the record before the Honorable
Lawrence Daniels support a finding that
had the accessory building been built in
accordance with the height regulations of
Baltimore County, the accessory building
would necessarily require a different
pitch from all other buildings on the
property?

Can a difference in roof pitches between
an accessory building and a home consti-
tute a "practical difficulty or unreason-
able hardship" within the meaning of §307
of the Baltimore County Zoning Regula-
tions?

While those questions are limited, appellant expands in his
argunents supporting the questions and arques that

{t]he restrictions of the applicable ordi-

hance, taken in conjunction with the unigue

clrcumstances affecting the property, must be

the proximate cause of the hardship [Emphasis
added. ]

Section 307.1 requires that variances anly be
granted in cases where special circumstances
or conditions exist that are pbeculiar to the
land or structure which is the subject of the
variance request . . . . (Emphasis added.)
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elevations might have been discernable, though we are at a loss to
understand why the elevations were not given in feet and why the
plans contained no scale.?

After receiving a building permit, appellee proceeded to
construct the building that violated the fifteen foot height
requirement. During the building process, inspections were made of
footings, foundations, framing, and electrical service. Final
occupancy was then given. Later, the building was discovered to be
twenty-one feet in height.?® Appellee then successfully applied for
an after the fact variance. Appellant appealed to the Bcard of
Appeals and it, in a two to one decision, granted the variance that

the circuit court ultimately affirmed.

The Law
The State Zoning Enabling Act was first passed in 1927 by
Chapter 705 of the Acts of 1927. It has since been codified as
Article 66B of the Annotated Code of Maryland (1957, 13588 Repl.
Vel., 1994 Cum. Supp.). While it was generally believed that local
subdivisions did not have to enact zoning regulations (and some 4id
not), if enacted, they normally had to conform to the provisions of

Article 66B.

¢ Appellee, several times in his brief, states that the plans
"clearly™ show the height of the building. We are tempted to
respond with a short rejoinder. We resist. The heights shown on
the plans are not clearly shown — they are not shown'at all - but
must be computed, as we have done, without the benefit of a scale
by a difficult reference to dimensions that are given for horizon-
tal distances.

> As we have said, the application, building permit and the
county data indicated that its height was to be fourteen feet.

Mr. Ward's property is not unigue from
the others in the Ruxton area. (Emphasis
added. ]

Although somewhat indirectly, appellant has pointed out an
important aspect of the nature of the variance process, i.e., it is
at least a two-step process. The first step requires a finding
that the property whereon structures are to be placed (or uses
conducted) is - in and of itself - unique and unusual in a manner
different from the nature of surrounding pProperties such that the
uniquenece ) iari of Che subject property causes the
zoning provision to impact disproportionately upon that property.
Unless there is a finding that the property is unique, unusual, or
different, the pProcess stops here and the variance is denied
without any consideration of practical difficulty or unreasonakle
hardship. If that first step results in a Supportable finding =f
uniqueness or unusualness, then a second step is taken in <he
Process, i.e., a determination of whether practical difficulty
and/or' unreasonable hardship, resulting from the disproportionate

impact of the ordinance caused by the property's unigqueness,

' sSome ordinances use the conjunctive, "angd," creating a
requirement that both practical difficulty "ang"
hardship exist. i

use variance is sought. §

to separate the two standards.
ordinance to re

when "use"

to be more

lesser "pr
sought.
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Baltimore County, however, is a Charter county and is exempt

from many of the provisions in Md. Code Art. 66B. See Md. Code

Art. 66B § 7.03 which provides "Except as provided in [sections not

pertinent here) . . . this article does not apply to the chartered

counties of Maryland.n Nevertheless, the language of Art. 66B

relating to variances is virtually identical to the provisions of
the Baltimore County ordinance.

The Article 66B provision that provides for variance authority

in local zoning ordinances is section 1.00(j). As relevant to an

area variance, this section defines a variance under Art. 66B as

follows:

[(M]odification only of density, bulk, or area
requirements in the zoning ordinance . . .
where owing to conditions peculiar to the
broperty, and not the result of any action
taken by the applicant, a litera] enforcement
- - . would result in either, as specified by
the local governing body in a zoning ordi-
nance, unnecessary hardship or practical
difficulty. [Emphasis added. )

The Baltimore County Zoning Ordinance in section 307,
"Variances," provides, in relevant part, that variances from the
ordinances provision, i.e., height, may be granted

only in cases where special circumstances or
conditions exist that are peculiar to the land
or structure which is the Ssubject of the
variance request and where strict compliance .
«+ . would result in practical difficulty or
unreasonable hardship. [Emphasis added. )
Accordingly, we shall, in our discussion of cases, refer extensive-
ly to cases under the provisions relating to Art. 66B as well as

cases under the Baltimore County provisions.

i‘ 93-16-A - Arthur Thomas Hard,’.’l ' ' T ‘3 ‘ '.
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e@xXists. Further consideration must then be given tq the general

Purpcses of the zoning ordinance.

’ what we have recently observed in Baltimore County, and in

Other jurisdictions as well, and what Occurred in the case at bar,

is a reversal of the required process. Instead of first determin-

whether the subject property is unusual or unique, the zZoning

aduthorities are first determining whether a practical difficulty or

uUnreascnable hardship exists. That determination is then used to

Create a y

Nlque and unusual situation as to the subject propertv

-~e

appellee's act of constructing a

R ]
—~wlldiln

3 of such a height as to pProduce a roof Pitched at the angle

degirs

d caused the roof to extend above the fifteen-foot height

This fact alone was found by the Board (and affirmed by the

SSurt) to make the property's problems unique. Simply

~he variance that is desired (and the difficulties that

exist if it is neot granted) cannot be the source of the first

cf the variance process - an inherent unigueness of the

Property not shared by surrounding properties.

The Facts

appellee's contractor, Donald §. Huber and Company, 1Inc.

cHurter srepared plans for a garage, wine cellar, and storage area

- appellee's property. Using these Plans, Huber, on appellee's

Tehalf, applied for ga building permit, noting on the application

it was to construct a two story "

-
~

garage and wine cellar;"

- 7 -

-

The Baltimore County ordinance requires "conditions

pecullar to the land . . . and . . . practical difficulty . "

. - .

3cth nmust exist, But the terms “practical difficulty" ang

"unreasonable hardship” are stated in the ordinance disjunctively.

Thus, at least as to variances other than use variances,® if the
grcoperty is found to be unique, the practical difficulty standard
would then apply. We address practical difficulty at some length

hereafter. However, as is clear from the language of the Baltimore

County ordinance, the initial factor that must be established

befcre the practical difficulties, if any, are addressed, is the

nernal impact the ordinance has on a specific piece of property

tecause cof the peculiarity and uniqueness of that plece of

not the uniqueness or peculiarity of the practical

difficulties alleged to exist. It is only when that uniqueness is

first established that we then concern ourselves with the practical
ifficulties (or unnecessary hardships in use variance cases).

Because we have discerned that scme of the confusion in this

and other jurisdictions may have arisen because of a tendency to

intermingle the concepts of special exceptions/conditional uses 5

“ It is not clear that section 307, "Variances," would even
permit any use variances except perhaps as to signs or parking, as
the section is framed primarily in terms of "area" variance
requests.

° Matters relating to area issues are intended to be, and
usually are, addressed as special exceptions. Matters relating to
"use" issues are intended to be, and usually are, addressed as
conditional uses. The terms, however, are, with some frequency,
intermixed. Because both concepts envision that they are permitted
SO0 long as certain conditions are met, the indiscriminate use of
the two terms has created little difficulty. In a pure sense,

(continued...)




